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Overview

The Trusts Bill received Royal Assenton 30 July 2019 and will replace
the Trustee Act 1956 and the Perpetuities Act 1964 following an 18-
month transition period

The Trusts Act is intended to make trust law more accessibleand to
clarify and simplify core trust principles, and t r u s tessenbiad
obligations

What do you need do to prepare now for 30 January 20217
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Overview (2)

The most significant change for most family trusts will likely be the legislated
presumption that trustees will notify all beneficiaries of trusts with the
introduction of clear rules about when trustees are required to provide basic
trust information to beneficiaries so that beneficiaries can enforce their rights.

The presumption as drafted requires that trustees consider a range of factors
when deciding.
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Running order

Topics coveredtoday:
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Terminology of the new Act

Are current trusts fit for purposei trust reviews

Winding up considerations

Practical responses

Disclosure i is this misunderstood or bigger than Ben Hur ?
Successionplanning T no silver bullet for incapacity
Powers of variation T we needto be opento change
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Definition of express trust

An expresstrust A i asfiduciary relationship in which a trustee holds or deals
with trust property for the benefit of the beneficiaries or for a permitted
pur p asdeiot krustee is accountable for the way the trustee carries out the
duties imposed on the trustee by law.0 Sees 12

Thefit hc e et aiamtestated i s15and specify that an expresstrust can

be created by an enactment or by a settlor who fi ¢ | eamnd Withh reasonable
certainty :

U indicates and intention to settle a trust
U identifies the beneficiaries or purposes of the trust, and
U identifies the trust property.
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Defined terms

Section 9 of the Trusts Act introduces a number of defined terms including :

beneficiary

discretionary beneficiary

person with the power to appoint trustees

person with the power to remove trustees means, in any particular
power of appointment (appointment and removal of beneficiaries)
statutory trustee

trustee

cC:. C
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Maximum duration

Section 16 introduces a maximum duration period of 125 years for a trust and
abolishes the Perpetuities Act 1964. However, it is still possible to specify a
shorter trust period.

As current drafting styles generally only provide for the trust period to be
shortened, the maximum duration may not apply to many existing trusts.
Precedentswill needto be amended to addressthe abolition of the Perpetuities
Act and how do deal with trusts that can last for alonger period.
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Maximum duration (2)

Consideration will need to be given to how classesof final beneficiaries are
defined and whether alonger trust period is desirable or not. Consideration will
also be required regarding whether the maximum duration will or can
Ar e h a b itrusts that hagedreachedthe relevant perpetuity period.

The maximum duration applies to resettlements. This requires good
information regarding source of wealth.

Charitable trusts can still continue indefinitely .
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Mandatory duties

Section 22 of the Trusts Act provides that there are mandatory trustee
duties in s 23 to 27 that cannot be avoided or contracted out of. These are
duties to:

know the terms of trust

act in accordance with terms of trust

act honestly and in good faith

act for benefit of beneficiaries or to further permitted purpose of trust
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Default duties

Section 28 of the Trusts Act provides that there are default trustee duties in
s 29 to 38 that must be performed unless modified or excluded. These are
duties to:

exert care and skill

invest prudently

not exercisepowersofthet r u s beadditd s
regularly and actively consider exerciseof power
not bind the trustee to future exerciseof discretion
avoid conflict

act impartially

not profit from the trusteeship
act for no reward VICKI AMMUNDSEN
act unanimously TRUST LAW
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Trust Reviews

g n"

BENEFICIARIES

Ll_l (XAMPU g gusnuum
um
'_ é cmumlu

wc” <f o= TRUSTEES 2
tfge,PE Z ETRUSTS

— ~PROPERTY BeEs0i e

ONT ml ;L' DUTES

VICKI AMMUNDSEN

TRUST LAW




Let 0s t al k
about the
Trusts Act

2019

A TN

VICKI AMMUNDSEN

TRUST LAW



Adviser obligations

An Adviser is defined as someone who is paid to advise on the creation of a
trust or who preparesthe terms of atrust (s 39).

An Adviser who recommends that an initial settlor should modify 1 or more
default duties must take reasonable steps to ensure that the initial settlor is
aware of the meaning and effect of the modification or exclusion, before the
trust Is created.

Failure to comply with this requirement does not of itself invalidate the
modification or exclusion in the terms of the trust.
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Adviser obligations

An Adviser who recommends that the settlor should include liability exclusion
or indemnity clauses must take reasonable steps to ensure that the settlor is
aware of the meaning and effect of the clause. (s 43)

If an adviser fails to do so and becomes a trustee, the liability exclusion or
indemnity clausehasno effect with respectto their appointment.

Failure to comply doesnot of itself invalidate the clause.

In s43, liability exclusion or indemnity clausemeansa clausethat:
(a) limits or excludesthe liability of atrustee for breach of trust; or

(b) grants a trustee an indemnity against the trust property for thet r ust e
liability for breach of trust.
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Disclosure

Trustees must keep core documents (sees45)

There is a presumption that trustees must disclose basic trust information (see
s5])

The basictrust information is (s 51(3)) &
(a) the fact that a person is a beneficiary of the trust; and
(b) the name and contact details of the trustee; and

(c) the occurrence of, and details of, each appointment, removal, and
retirement of atrustee asit occurs; and

(d) the right of the beneficiary to request a copy of the terms of the trust or

trust information .
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Presumption - information on request

Section 52 provides that there is a presumption that trustees must give
information on request. This must be done within areasonable period of time.
However:

(a) before giving the information, the trustee must consider the factors set
out in section 53; and

(b) if the trustee reasonably considers (after taking into account those factors)
that the information should not be given to the person,d

(i) the presumption doesnot apply; and
(i) the trustee may decideto refuse the request for trust information .
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Disclosure 1 factors

There is a procedure to adopted before trustees make disclosure, by reference to
factors that atrustee must consider before disclosing information are:

(a) the nature of the interests in the trust held by the beneficiary and by other
beneficiaries, including the degreeand extent ofthe b e n e f | ioterestrity 0 s
the trust and the likelihood of the beneficiary receiving trust property

(b) whether the information is subject to personal or commercial confidentiality

(c) the expectations and intentions of the settlor at the time of the creation of
the trust (if known) as to whether the beneficiaries as a whole and the
beneficiary in particular would be given information
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Disclosure 1 factors (2)

é

(d) the ageand circumstances of the beneficiary
(e) the ageand circumstances of the other beneficiaries of the trust
(f) the effect on the beneficiary of giving the information

(g) the effect on the trustees, other beneficiaries, and third parties
of giving the information

(n) in the caseof a family trust, the effect of giving the information on family
relationships and on the relationship betweenthe trustees and beneficiaries

() in a trust with a large number of beneficiaries or unascertainable
beneficiaries, the practicality of giving information to large numbers of
beneficiaries
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(k)
()

Disclosure 1 factors (3)

the practicality of imposing restrictions and other safeguardson the use of
the information (such as by way of an undertaking, or restricting who may
Inspect the documents)

the practicality of giving some or all of the information to the beneficiary in
redacted form

if a beneficiary has requested information, the nature and context of the
request:

any other factor that the trustee reasonably considers is relevant to
determining whether the presumption applies.
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Disclosure 1 no information procedure

This procedure applies in relation to a trust if no beneficiary has any trust
information asaresult of 1 or more of the following :

(a) the trustee cannot identify any beneficiary to whom information can be given

(b) the trustee decides under section 51(2)(b) to withhold all of the basic trust
information from all beneficiaries

(c) the trustee decides under section 52(2) to refuse a request for trust
information
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Disclosure 1 court assistance

Under s 54 the trustee must apply to the court for directions in relation tod

(a) whether the t r u s tdaeteendnation that there is no beneficiary to whom
information can be given, or to withhold information or refuse a request for
information, is reasonablein the circumstances; and

(b) the alternative means by which the trustee can be accountable and the trust
can be enforced.

The trustee is not required to apply to the court for directions ifd

(a) the period during which no beneficiary has any trust information is less
than 12months; and

(b) at the end of that period, the trustee gives to at least 1 beneficiary of the
trust the basictrust information . VICKI AMMUNDSEN
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Disclosure 1 exceptional circumstances

In deciding whether disclosure can be withheld the court must take into
account the following principles:

(@) trust information may be withheld from all beneficiaries only in
exceptional circumstances:

(b) alternative means of enforcing a trust pending disclosure of information to
beneficiaries must be consistent with the objectives of the trust and not
adversely affect its administration .
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Exceptional circumstances
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